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I. Introduction
" [I] n this world nothing is certain but death and taxes." 1 Is it possible that Ben Franklin was only half right? Advancements in cryobiology, the study of biological systems at a very low temperature, have led many to believe that immortality may be achievable through cryopreservation. The belief is that if a body is properly preserved, the patient can effectively "wait" for the scientific and medical advancements necessary to reanimate and cure the body of the fatal injury or disease. The primary objective in the preservation process is to preserve the brain. The brain contains neurological information that makes up the identity and memories of the person being preserved. If the brain is severely damaged, reanimation is not thought possible.
In the ideal case, the cryopreservation procedure begins immediately after the person is pronounced clinically dead, ensuring the brain is cooled and preserved before any damage can occur. This perfect scenario is not possible, however, for a cryonicist (i.e., an individual pursuing cryopreservation) suffering from a terminal brain disease, such as cancer. 2 In this case, by the time the patient dies "naturally" from the cancer, his or her brain is already destroyed -there is nothing left to preserve. To maintain any chance of future reanimation, the patient must be preserved prior to the cancer consuming the brain -preservation must commence pre-mortem. This, of course, raises numerous thorny issues involving privacy, self-determination, morality, and assisted suicide.
Over the past 50 years, a trend towards a stronger constitutional right to privacy and self-determination has emerged -beginning with Griswold v. Connecticut PATIENT'S RIGHT TO DIE 51 tient's right to refuse medical treatment, 5 and some states have found a right to assistance in committing suicide. 6 When such privacy rights are found, courts then balance these rights against the competing state interests in preserving life, preventing suicide, and maintaining medical integrity. For the cryonicist patient's right to pre-mortem preservation to prevail, the court must find legitimacy in the theory of cryonics.
Today, most view cryonics as mere science fiction, dramatized in feature films such as Vanilla Sky 7 and Sleeper
8
, and in the popular animated series Futurama. 9 Cryonics is no more immune to criticism than any other "out there" theory that challenges mainstream thought and science. Just over a century ago, human air travel was viewed as science fiction. 10 In fact, in 1908, Orville Wright himself wrote in a letter, "No flying machine will ever fly from New York to Paris. That seems to me to be impossible."
11 Less than twenty years later Charles Lindbergh did just that, flying over 3,500 miles non-stop from New York to Paris in 1927.
12 Just 50 years ago, 13 the thought of space travel existed only in the imaginative tales of science fiction authors like Jules 7 (Paramount Pictures 2001) . In this film the main character, played by Tom Cruise, is cryogenically preserved after a car accident and later given the option to be revived, or continue living in his subconscious.
8 (Rollins-Joffe Productions 1973). A Woody Allen film depicting a man frozen and revived in the future by anti-government radicals in order to assist them in their attempts to overthrow an oppressive government. 9 (20th Century Fox Television 1999). Futurama follows the comic exploits of Phillip J. Fry, a pizza delivery boy, who was accidentally cryogenically frozen in 1999, and is revived in the year 3000. 10 See The Langley Aeroplane, N.Y. TIMES, Dec. 10, 1903, at 8; see also Michael Marshall, 10 Impossibilities Conquered by Science, NEWSCIENTIST (Apr. 3, 2008, 3:30 PM), http:/ /www.newscientist.com/article/dn13556-10-impossibilities-conquered-by-science.html? full=true ("The number of scientists and engineers who confidently stated that heavierthan-air flight was impossible in the run-up to the Wright brothers' flight is too large to count. Lord Kelvin is probably the best-known. In 1895 he stated that 'heavier-than-air flying machines are impossible', only to be proved definitively wrong just eight years later.").
11 See MITCHELL SYMONS, M., HOW TO AVOID A WOMBAT'S BUM . . . AND OTHER FASCINATING FACTS 84-85 (2006) . 12 See TOM D. CROUCH ET AL., CHARLES A. LINDBERGH: AN AMERICAN LIFE (1977) . 13 In 1961, Soviet cosmonaut Yuri Gagarin became the first human to travel into outer-space. Yury Alekseyevich Gagarin, ENCYCLOPaeDIA BRITANNICA, http://www.britan 52 QUINNIPIAC HEALTH LAW [Vol. 14:49
Verne. 14 Human space travel was thought impossible because it was thought that the human body could not survive the burst of acceleration needed to escape Earth's gravitational pull. We all know how that turned out.
What about resurrecting the dead? Science fiction too? For centuries, the idea of resurrecting the dead was considered an absurd fantasy -even supernatural. 15 But in the last 50 years, with the advent of CPR 16 and the use of Automated External Defibrillators (AEDs), 17 it has become not only a reality, but also a regularity. Presently, humans are resuscitated from clinical death on a regular basis, and go on to live full, healthy lives.
Today's science fiction is tomorrow's science reality. Cryonics is clearly in its early stages of growth, but recent developments indicate that it might be realized in this century. Scientists are already cryogenically preserving and reviving mammal organs 18 and embryos
19
. Cryonicists wholeheartedly believe these small steps are proof that it is possible -that future science will hold the capability of reanimating whole human beings.
The first aircraft flew barely a hundred feet; now jets can circle the globe. Humans have been resuscitated after as long as nica.com/EBchecked/topic/223437/Yury-Alekseyevich-Gagarin (last visited Jan. 5, 2011).
14 JULES VERNE, FROM THE EARTH TO THE MOON (Lowell Bair trans., Bantam Books 1993) (1865). Verne writes a fictional tale of a group of obsessive American Civil War veterans who conceive the idea of creating an enormous cannon in order to shoot a "space-bullet" to the Moon. 15 However, resurrecting the dead has been present in religion. 
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PATIENT'S RIGHT TO DIE 53 three hours of clinical death. 20 If it can be done after three hours, why not after 300 years? It is just a matter of time. Having considered both the national trend towards increased constitutional privacy protection and the substantial advancements in cryobiology and other supporting sciences, this note argues that courts should recognize a terminally-ill brain cancer patient's constitutional right to receive assistance in achieving premortem cryopreservation.
Part II offers a brief overview of cryonics, including its history, the process, and the prospect of future successful animation. Part III addresses relevant federal and state laws which provide guidance as to the legality of pre-mortem cryopreservation. Finally, Part IV analyzes the various state interests at issue, and concludes that these interests are not compelling in the particular case involving the terminally ill patient seeking future life through pre-mortem cryopreservation.
II. The Science of Cryonic Preservation

A. History of Cryonics
It is assumed that the origins of cryonic preservation and reanimation lie in the imaginative minds of science fiction authors. In actuality, cryonics has its roots in the writings of some of our most famous and prolific historical characters and scientists. In 1773, in a letter to Jacques Dubourg discussing Dubourg's proposed experiments for resuscitating people killed by lightning, Benjamin Franklin wrote, I wish it were possible . . . to invent a method of embalming drowned persons, in such a manner that they might be recalled to life at any period, however distant; for having a very ardent desire to see and observe the state of America an hundred years hence, I should prefer to an ordinary death . . . ! But . . . in all probability, we live in a century too little advanced, and too near the infancy of science, to see such an art brought in our time to its perfection . . . . 
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The Prospect of Immortality, 22 a ground-breaking book written by physics professor Dr. Robert Ettinger. In his book, Dr. Ettinger describes the process of freezing a human as a means of accessing future medical technology. 23 His hypothesis rested upon two theories. First, some conditions that are terminal today may be curable in the future. 24 Second, the early stages of clinical death, e.g., the cessation of a heartbeat, may be reversible in the future. 25 Combining these ideas, Ettinger believed that freezing the body of a person recently deceased would create an alternative means to save that person's life, and to avoid death altogether. 26 Essentially, the freezing process pauses life just before biological death, 27 creating an opportunity to await future medical advancements. Ettinger's book was published by in 1962 and, because of its publicity, sparked the modern era of cryonics. 
B. The Process
Although the process of human preservation has improved substantially over the years, the basic concept remains the same. 44 Typically, the procedure begins immediately upon the onset of clinical death. 45 In cases where imminent death is known in advance, a suspension team is often placed on location at the hospital in order to expedite the process and ensure immediate cooling. 46 This is often referred to as "standby" service. 47 To PATIENT'S RIGHT TO DIE 57 societies often wear identification bracelets 48 or carry a cryonics card with specific instructions. 49 The key to a successful cryogenic suspension is immediacy -it is crucial that the patient be suspended before any damage to the brain occurs.
50
Three initial steps are performed with the specific intent to protect the brain. First, the body of the patient must be cooled immediately after death. 51 Science and history have proven that under normal conditions a human cannot be resuscitated after prolonged clinical death, mainly due to the lack of oxygen to the brain. 52 However, cold-water drowning victims have been known to have been resuscitated after an hour or more. 53 Thus, cooling the body early increases the likelihood of future revival of brain functions.
Next, the patient is injected with medications 54 which are 50 See ETTINGER, supra note 22, at 32 ("[I]f the oxygen supply is cut off, the brain ordinarily seems to suffer damage within three to eight minutes."). Cryonicists believe that as long as the brain is preserved, the future will hold the technology to replicate or regenerate the rest of the body. Ben Best, Emergency Preparedness for Local Cryonics Group, BENBEST.COM, http://www.benbest.com/cryonics/localres.html ("The damage that can occur to the brain of a cryonics patient immediately after death is potentially far greater and more irreversible than any damage incurred in a cryopreservation protocol. Nanotechnology may one day be capable of repairing freezing damage, but it is unlikely to be able to repair degraded or dissolved brain tissue."). 51 Outline of CI, supra note 46; see also 54 Scientific Justification, supra note 51, at 499 ("Once cardiac arrest has occurred and death has been pronounced, a cryonics subject can be given medications to maintain sedation, reduce cerebral metabolism, prevent/reverse blood clotting, increase blood pressure, stabilize pH against acidosis, and protect against ischemia/reperfusion injury.").
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[Vol. 14:49 circulated through the body by using chest compressions. 55 In order to preserve the brain, it must be cooled and medicated through the body's circulatory system. 56 Once clinical death has been pronounced, the anticoagulant heparin is injected to keep the circulatory system free of blood clots.
57
The third step in maintaining viability of the brain is to provide metabolic support by supplying the brain cells with oxygen and glucose. 58 Oxygen can be provided via intubation, 59 and glucose and other medications can be provided intravenously.
60
Metabolic sustainment may also be accomplished through a process called Cardiopulmonary Support. 61 Essentially, these procedures keep much of the body "alive" until long-term preservation temperatures can be achieved.
62
Once the preliminary steps have been performed, the cryonics specialists must execute the process of "vitrification."
63
The patient cannot be supercooled immediately because the water inside his or her cells would freeze. Scientists have discovered that when the cells of a mammal are frozen, water leaks out and forms ice crystals, which crush the fragile cell membranes and create irreparable damage to the organs -most importantly, 55 BENBEST.COM, http://www.benbest.com/cryonics/IR_Damage.html ("Heparin has been used by the Cryonics Institute to prevent blood clotting in cryonics patients prior to shipment to CI by a funeral director."). 58 Platt, supra note 55. 59 Id. Intubation is a medical procedure whereby a medical staff member inserts a tube through the mouth down into the trachea and supplies the lungs with fresh oxygen. RICHARD SLOANE, THE SLOANE-DORLAND ANNOTATED MEDICAL-LEGAL DICTIONARY 386 (1987) . 60 Platt, supra note 55. 61 Scientific Justification, supra note 51, at 499-500 ("Cryonics procedures involve restoring blood circulation and respiration as soon as possible to keep tissues alive. In cryonics, this is called cardiopulmonary support (CPS) rather than cardiopulmonary resuscitation (CPR) because resuscitation after death has been pronounced is not desired (a do not resuscitate [DNR] condition)."). 62 Id. 63 Vitrification, in the medical realm, is defined as "[a]n experimental procedure for preserving human organs in which chemicals are added prior to cooling to prevent crystallization of water within and outside the cells, so that with coolings the molecules essentially become fixed in place." MCGRAW-HILL DICTIONARY OF SCIENTIFIC AND TECH-NICAL TERMS 2266 (6th ed. 2003). In cryonics, the vitrification process is also called "washout and perfusion." See Outline of CI, supra note 46.
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PATIENT'S RIGHT TO DIE 59 to the brain. 64 To prevent this occurrence, the blood is removed and a glycerol based substance 65 is pumped through the body, 66 effectively replacing the water in the cells with what cryonicists call a "cryoprotectant" -an antifreeze for the human body.
67
Once a significant amount of water in the body has been replaced with cryoprotectant, the body is cooled to approximately -120° Celsius, completing the vitrification process.
68
The final step in the cryopreservation process is to insert the body into a large metal tank filled with liquid nitrogen 69 where the body is cooled to its long-term storage temperature of approximately -196° Celsius. 70 Although the liquid nitrogen will keep the patient cooled indefinitely, it must be replenished regularly due to its constant slow boil-off. 71 Patients are typically 64 Platt, supra note 55, at 9-10; see also Email from Brian O'Neill, Member, Cryonics Institute, to Ryan Sullivan, Student, University of Nebraska College of Law (Nov. 14, 2009, 12:10 CST) (on file with author) ("What I believe I am trying to preserve through cryonics is identity -'me' as I exist to myself and to others. Most people believe that people retain their identity even when they lose appendages, or a kidney, or even when they have a heart transplant. However, I believe most people would agree that damage to the brain would cause damage to one's identity, and because this particular organ is so incredibly complex, it is the single organ that should be preserved as 'pristinely' as possible in order to have the best chance of retaining identity through cryonics. . . . So the brain remains as the organ most important to 'long life.'"). 65 The 67 Outline of CI, supra note 46. The cryoprotectant mixture is stored at refrigerator temperature. Id. Thus, the act of perfusion itself assists in the cooling of the body. 68 Id. (After washout and perfusion, "the patient is placed in a sleeping bag, tagged, and cooled down further, taking several hours to cool down to -120° C . . . ."); see also Platt, supra note 55, at 10-11. 69 Outline of CI, supra note 46 ("At the end of cooling, the patient is fully is [sic] transferred to a cryostat (long term storage unit), which is done quickly, the sleeping bag saturated with nitrogen, with no appreciable warm-up during transfer.") The cost of human cryogenic preservation varies depending on the facility 74 but can cost upwards of $174,000, including standby fees and ongoing preservation expenses. 75 Many cryonicists move near their chosen facility to ensure immediate preservation and to reduce costs. 76 There are several ways to pay for the procedure. Some prepay, but many cryonicists purchase life insurance policies with the designated cryonics institution listed as the beneficiary. 77 It is suggested that the patient purchase additional life insurance, if feasible, in order to counter any inflation. 78 Of course, if the patient is terminally ill, this will not be a factor.
C. Current Science
The science of cryonics has advanced substantially over the 40-odd years following the birth of its popularity in the mid1960s. The once absurd theory of future reanimation has not 72 See Id. 73 Id. ("Should a disaster occur -which has not happened since we began service in 1976 -the feet would be the first to suffer exposure and the head the last."). 74 Comparing Procedures and Policies, supra note 36. 75 
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PATIENT'S RIGHT TO DIE 61 only become a possibility, but recent scientific developments have led some to believe that it is probable. In fact, at least one scientist believes we could see the first human reanimation by the year 2040. 79 In recent decades, developments in the areas of cryobiology and nanotechnology have generated an abundant supply of data supporting the legitimacy of cryonics.
Cryobiology
There is often confusion between the terms cryonics, cryogenics, and cryobiology. Cryonics is the practice of "deep-freezing the bodies of those who have died of an incurable disease, in the hope that some cure for it will be discovered in the future."
80
Cryogenics is a branch of physics, defined as the "technology that deals with the production of very low temperatures and their effects."
81 Cryobiology, on the other hand, is a branch of biology that studies the effects of low temperatures on biological systems. 82 Cryobiology was originally developed to preserve and store organs for transplants, 83 but is now also used in the process of lyophilization, 84 It is upon this science that the theory of cryonics is founded. Although modern cryobiology has yet to demonstrate the viability of human reanimation, successful reanimation of cryopreserved embryos and various small organisms provides hope that human reanimation technology will soon follow. Further, documented cases of humans being resuscitated after prolonged periods of clinical death give added support to the probability that future science will possess the ability to reanimate, repair, and cure cryogenically preserved humans.
a. Successful Births with Once-Frozen Embryos
Over 20 years ago, practitioners began successfully freezing human embryos to be stored for future implantation. 88 In 1983, the first babies (twins) were born from a previously frozen embryo.
89
Since then, the practice of cryogenically preserving human embryos has become common place in the practice of human fertility treatments. 90 In fact, a study conducted from 1995 to 2006 revealed that babies born from frozen embryos that were thawed and implanted had a higher birth weight, and had no increased risk of abnormalities when compared to babies born from fresh implanted embryos and natural births.
91
It was during experiments involving embryo preservation that the process of biological vitrification was developed. 92 In reality, embryos are not frozen, they are vitrified, 93 
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PATIENT'S RIGHT TO DIE 63 cally suspended." As noted above, vitrification involves the replacement of water within the cells with a cryoprotectant that chills the embryo to a temperature just below -120° Celsius while preventing the formation of ice crystals.
94
The vitrification process has now become standard procedure at all cryonics facilities. 95 When performed correctly, the process removes approximately 60% of the water inside the cells and prevents actual freezing during deep cooling. 96 Rather, instead of freezing, 97 the molecules are gradually slowed to a point where all chemistry ceases at the "glass transition temperature (approximately -124°C http://www.cryonics.org/Dec_00_3.html ("At present, to our knowledge, there does not exist any proven method of vitrifying a human brain (or any mammalian brain) without serious damage. As far as we know, there has been not a single reported study of a vitrified mammalian brain, cooled to long term storage temperature and then rewarmed. There have been reports of encouraging progress; but the samples are very small, the evidence is indirect or partial, and there is a dearth of verification by independent investigators. Nevertheless, although its promise has been unfulfilled for many years, some serious people continue to believe that vitrification is the wave of the future."). 97 The act of freezing involves the solidification of a substance. 
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[Vol. 14:49 genic preservation experiment using a domestic dog. 102 The team lowered the body temperature of a dog to 20° Celsius and replaced its blood with a specially formulated blood substitute. 103 The animal's temperature was then lowered to 3° Celsius. 104 After 20 minutes, the dog was resuscitated, circulation was restored, and the dog's own blood was pumped back into its body. 105 The animal was successfully thawed, and achieved full recovery.
106 Admittedly, the dog was frozen for only 20 minutes and at a temperature much warmer than that used during the liquid nitrogen cooling of human bodies. 107 Nonetheless, the experiment is clear indication of progress in the field of cryobiology.
c. Surgeries Performed During Suspended Animation
In 1990, 24-year-old Donald Rogers suffered a life threatening aneurism which required immediate surgery. 109 Due to the size of the swollen blood vessel and its likelihood to burst during the operation, physicians decided to completely stop the patient's circulation while the surgery was performed. 110 Rogers was attached to a cardiac bypass machine that slowly cooled his body; his heart stopped beating at 72° Fahrenheit.
111 At 60° circulation was stopped and his blood was removed. 112 blood was replaced and his body was "thawed." 114 At 70°, the heart began to twitch, and soon regained its rhythm. 115 Because of the lowered body temperature, no brain damage occurred, and Mr. Rogers was later revived, or reanimated, and went on to live a normal, healthy life.
116
Mr. Rogers was the tenth patient to have this surgery at Columbia Presbyterian Medical Center. 117 The previous nine were alive and well at the time of his surgery, except for one in rehabilitation from a stroke during surgery. 118 Suspended animation is beginning to lose its reputation as a notion of mere science fiction and is now used by surgeons to perform this delicate brain surgery. 
d. Successful Revival After Three Hours of Clinical Death
Ten years ago, the story of Anna Bågenholm shed new light on the effects of cold on brain tissue preservation.
120 While skiing with some friends near Narvik, Norway, Anna lost her footing and slid down a steep, icy gully falling head first into a mostly frozen stream. 121 Anna's head and upper body were stuck in the ice, submerged in the icy water below. 122 Her friends attempted to free her, but the rapid current of icy water impeded their efforts. 123 Eventually others arrived and, using a small shovel, they were able to release her from her icy trap. 124 Anna's body was rigid, and she showed no signs of life.
125 She had been submerged in the cold water for 80 minutes. 126 Her body tempera- The emergency rescue team made the decision, "[w]e will not declare her dead until she is warm and dead." 128 Anna was taken to a hospital where surgeons warmed her by rerouting her blood through a heart-lung machine. 129 Approximately three hours after her heart had stopped beating, it began to contract. 130 After about three hours of clinical death, Anna regained consciousness, and is alive today, with no signs of brain damage.
131
Cryonicists believe stories like these are indicative of the awesome, life preserving power of the cold. As one cryonicist commented, while discussing the story of Anna Bågenholm, "[w]e used to not be able to bring people back to life at all. Then along came CPR. Now we bring people back to life who were clinically dead for 5 minutes. Here, with the intervention of cold, we see it happen after 3 hours. With further advancements in cryobiology, there is no reason why this same result can't occur after 3 years, or 300 years." 
Advancements in Nanotechnology
Throughout the first three decades following the public emergence of cryonics, the probability of successful reanimation was considered very slim. The main problem was that no one knew what sort of technology would be available to revive the cryogenically frozen dead, or when. 133 The hope behind cryonics is based on faith that medical and biological sciences would continue to develop, and that the necessary technology to successfully thaw and repair a preserved human being would be discovered and perfected. 134 Yet, even the creativity of modern science fiction authors failed to provide concise predictions of what this technology will be. 127 Id. 128 With recent developments in the field of nanotechnology, this blind faith in future science has transformed into a viable, foreseeable prospect for resolving this unanswered concern. Nanotechnology is the study of "systems for transforming matter, energy, and information that are based on nanometer-scale components with precisely defined molecular features." 135 Nanotechnology, experts say, has the potential to produce unique materials and devices with a vast range of applications, including medicine. 136 As applied to cryonics, the theory is that these devices can be deployed into the human body to repair the damage caused during long term cryonic suspension, as well as cure the underlying ailment which caused the patient's death. 137 As Robert Ettinger put it, "[p]eople are made of atoms and molecules. To restore youth and health, all you have to do is make wrong molecules into right molecules, and get them in the right places." 
Obstacles to Overcome
Though no longer viewed as pure science fiction by many credible scientists, the theory of cryonic suspension of a human being faces many challenges before acceptance as a legitimate science. Vitrification, as discussed above, has been a remarkable development in the field of cryonics. Yet along with its benefits, vitrification has its drawbacks. 139 A prime concern is that the cry- Thus, the use of cryoprotectants in the vitrification process merely trades one harm for another. In order to achieve the "best preservation," scientists must develop a procedure that not only prevents the formation of ice crystals while cooling, but "eliminate[s] the toxicity from cryoprotectants." 141 An additional concern that must be overcome is that vitrified human flesh has a propensity to fracture at cold temperatures. 142 For the cryonicists' dreams to come to fruition, there must be either technology available at the time of preservation that will prevent fracturing or, alternatively, technology available in the future that will repair the fractures. Tanya Jones, Alcor's Director of Technical Operations, states that the cause of the fractures is not clear, 143 but they are "working on the engineering . . . to eliminate this problem."
144
Another issue limiting the probability of successful cryonic preservation is the inherent delay in achieving preservation. At present, it is not legal to vitrify a live human being, 145 so the preservation team must wait until the patient is pronounced clinically dead before vitrification process begins. Ideally, the body the difficulty in maintaining the proper temperature, the need for very fast cooling and warming, and the toxicity of the cryoprotectants used in the vitrification process. Ettinger, supra note 96. 140 Aschwin de Wolf, Cryoenzymology and Cryoprotectant Toxicity, DEPRESSED METABO-LISM (Sept. 4, 2008), http://www.depressedmetabolism.com/2008/09/04/cryoenzym ology-and-cryoprotectant-toxicity ("The major limiting obstacle to reversible cryopreservation of complex organs is cryoprotectant toxicity. Elimination of ice formation through vitrification requires high concentrations of cryoprotective agents. These high concentrations of cryoprotectants can be toxic to tissues."); see also Grossman, supra note 99 (identifying cryoprotectant toxicity as a downside of the vitrification process). 141 Ben Best, Cryoprotectant Toxicity, CRYONICS INSTITUTE, http://www.cryonics.org/ immortalist/march08/cryoprotectant.pdf (last visited Nov. 21, 2010).
142 Cryopreservation and Fracturing, ALCOR, http://www.alcor.org/Library/html/ CryopreservationAndFracturing.html (last visited Nov. 21, 2010) ("One problem with cooling to temperatures well below the glass transition temperature is that mechanical stresses due to thermal contraction are no longer easily accommodated. Solids want to contract as they are cooled, but glassy solids cannot contract. If tissue is cooled to liquid nitrogen temperature, which is far below the glass transition temperature, these conflicting forces cause the tissue to fracture, or crack into pieces."). 143 Grossman, supra note 99. 144 Howard Witt, The Cold, Hard Facts on Cryonics, CHICAGO TRIBUNE, Aug. 22, 2005, at 1, available at http://articles.chicagotribune.com/2005-08-22/news/0508220106_1_ alcor-life-extension-foundation-american-cryonics-society-preservation-process. 145 Vitrification of a life human would cause clinical death, and would be considered assisted suicide under the laws of most jurisdictions. See infra Part III.B.
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should be preserved at some point between clinical death and brain death. 146 Clinical death is the "short interval after the heart has finally stopped, during which there is no circulation, no breathing, and no evidence of brain function, but when rescue is still possible." 147 Brain death, on the other hand, is the complete deprivation of oxygen to the brain, 148 and is not reversible 149 . "Brain death follows clinical death almost immediately unless [preservation] procedures are started promptly, since the human brain under normal temperatures cannot survive loss of oxygen for more than six to ten minutes at most." 150 In a perfect scenario, a preservation team is on site and able to cool the brain and begin the vitrification process immediately upon a declaration of clinical death.
151
In reality, this immediacy can only be achieved by patients suffering from illnesses where death is predictable within a narrow window of time. Typically, this pertains to the population of patients suffering from various terminal illnesses. For example, imagine the scenario involving a cryonics member diagnosed with lung cancer and given three months to live. The patient contacts a cryonics facility to be put on standby. As the months go by and death becomes imminent, a suspension team is placed on location at the hospital to begin immediate vitrification upon death, ensuring the patient is suspended before damage to the brain occurs. For lack of a better term, this represents the "ideal" scenario for the purpose of cryonic preservation.
The story is quite different, however, when the case involves a patient suffering from inoperable brain cancer. In cases involving either unexpected death or imminent death as discussed above, there exists at least some window between clinical death and brain death whereby the patient's brain can be preserved 153 If the cancer is allowed to consume the brain until death, there will be little, if any, brain function left to preserve. In order to prevent this inevitability, and ensure an opportunity for preservation while brain functions are still intact, it would be necessary for the patient to achieve clinical death by some other means before the cancer destroys the brain. Assisted suicide has been suggested, and rejected, as a means to achieve this result. 154 Unfortunately for the cryonicist with brain cancer, the law in most states prohibits assisted suicide, even in cases where the patient's death is imminent.
155
III. Relevant Law
A. Laws Governing Cryonics
At present, there is no legislation specifically addressing cryonic preservation.
156 This is not to say, however, that there are no laws that apply to cryonics. A right to give all or any part of an individual's body has been found in the Uniform Anatomical Gift Act ("UAGA"). 157 The UAGA, adopted in some form by all 50 states, 158 allows for the donation of a human body or part only to an authorized donee as listed in Section 11 of the UAGA. 159 An issue arises, however, over whether the UAGA was intended to include cryonics facilities in the list of specific donees found in Section 11. 161 Alcor, a cryonics facility located in Arizona, fought the proposed amendment, and the bill was later withdrawn. 162 In Michigan, the Cryonics Institute is licensed as a cemetery through the Michigan Department of Energy, Labor and Economic Growth ("DELEG"). 163 Following a 2003 agreement between the Institute and DELEG resolving a dispute over the Institute's right to operate, the facility was allowed to continue operations, but became subject to audits, inspections, and financial reporting.
164
The agreement also required the Institute to set aside certain funds in an "Endowment Care Trust Fund" to cover maintenance expenses. This ruling provided California residents with a right to cryonic preservation upon death. 167 The subsequent question posed to California courts was whether a person had a similar right to preservation before death. The California court drew the line at post-mortem cryopreservation and refused to extend the right to include preservation methods that require the performance of assisted suicide. 168 Like most states, California has strict laws prohibiting physician assisted suicide. 169 
B. Right to Die and Assisted Suicide
In 1990, in the case of Cruzan v. Director, Missouri Dept. Health, the United States Supreme Court resolved the issue of whether a citizen had a constitutional right to refuse medical treatment. 170 The Court found that such a right did exist, and that it was grounded in the Due Process Clause of the Fourteenth Amendment. 171 The Court noted, however, that only a competent person possessed such a right, since an incompetent "person is not able to make an informed and voluntary choice to exercise . . . [the] right to refuse treatment or any other right." 172 In the Cruzan opinion, the Court went on to explain that the constitutional analysis does not end at the simple determination that a constitutional right exists. 173 To determine whether a citizen's liberty has been violated, the courts must balance "his liberty interests [in refusing medical treatment] against the relevant state interests." 174 The Court identified four state interests: "the preservation of life, the protection of the interests of inno-cent third parties, the prevention of suicide, and the maintenance of the ethical integrity of the medical profession."
175 Only if such legitimate state interests outweigh the patient's desire to end his life can the state constitutionally intervene. 176 Since Cruzan, courts have been reluctant to find compelling state interests which outweigh the terminally-ill patient's desire to die with dignity. 177 The same is not true, however, for patients asserting a right to assisted suicide, which arguably includes patients seeking post-mortem cryopreservation.
In 185 Under Florida's privacy provision, once a citizen asserts a violation of his right to privacy, the state must provide a compelling interest to justify the intrusion. 186 The court acknowledged that it had performed similar balancing analyses in earlier right-to-die cases and found "in various contexts that there is a constitutional privacy right to refuse medical treatment." 187 In those cases, the court "recognized the state's legitimate interest in (1) the preservation of life, (2) the protection of innocent third parties, (3) the prevention of suicide, and (4) the maintenance of the ethical integrity of the medical profession," and found that these interests "were not sufficiently compelling to override the patient's right of self-determination to forego life-sustaining medical treatment." 188 Conversely, the court found three of the four state interests in the Krischer case "so compelling as to clearly outweigh [the patient's] desire for assistance in committing suicide."
189
The court drew a distinction between a right-to-die case and an assisted suicide case, finding that the former involved a passive act, where the latter involved an affirmative act to end one's life. 190 In a similar case, the Alaska Supreme Court recognized a fifth state interest: an "interest in protecting vulnerable persons." 191 The court cites a report created by a New York task force stating, "if assisted suicide and euthanasia are legalized, the autonomy of some patients would be extended while the autonomy of others would be compromised by the pressures to exercise these new options." 192 Here, it seems the court placed at 2010]
PATIENT'S RIGHT TO DIE 75 least some weight on the fear that ill or aging seniors would feel pressured or obligated to end their lives prematurely rather than burden their families or society. The court also found the state had a compelling interest in maintaining the integrity of the medical profession, finding the state statute prohibiting assisted suicide "furthers the state's protective interests by promoting the integrity of the medical profession and fostering healthy physician-patient relationships." 193 The Alaska Supreme Court ultimately refused to grant an exception to the state statute, concluding such social policy decisions should be left to the legislature. 194 A different set of facts was presented in the case of Donaldson v. Lungren, where a California court of appeals addressed the issue of assisted suicide in the context of pre-mortem cryonics. 195 Donaldson, diagnosed with a terminal brain tumor, sought "judicial declaration that he has a constitutional right to cryogenic suspension premortem with the assistance of others." 196 The court acknowledged that "[t]o determine whether Donaldson has suffered a violation of his constitutional rights, we must balance his interests against any relevant state interests." 197 The court then listed the state's relevant interests in "preserving human life, preventing suicide, protecting innocent third parties such as children, and maintaining the ethical integrity of the medical profession." 198 The court, however, refused to balance these interests, and hastily concluded that Donaldson had no right to assisted suicide. 199 The Court's conclusion was not a result of its stated balancing analysis. Rather, its determination was based on a blanket finding that the rights afforded terminally-ill patients choosing to refuse treatment are not similarly afforded to those requesting assistance in committing suicide. 200 The court described life 202 On this distinction alone, the court ruled that Donaldson had no constitutional right to assisted suicide. 203 This premature conclusion precluded the court from addressing Donaldson's compelling reasons to seek cryonic suspension before his natural death. The court failed to consider Mr. Donaldson's desire to be cryogenically preserved with the hopes of future reanimation. Assisted suicide for the purpose of absolute death, and assisted suicide for the purpose of seeking future medical treatment are vastly different, and the court should have focused on those differences. Although most states have determined that state interests outweigh the asserted right to assistance in committing suicide, balancing the particular interests involved in achieving pre-mortem cryopreservation would result in a different outcome.
C. States' Interests are Not Compelling
Interest in Preserving Life and Preventing Suicide
The Supreme Court has recognized that states have an undeniable interest in preserving human life and preventing suicide, and that states may rely upon these interests in restricting the right to self-determination of its citizens. 204 In weighing these interests against a patient's right to pre-mortem cryopreservation, courts should recognize the distinction between suicide and cryonics. Suicide is the "action or act of intentionally killing oneself." 205 Thus, suicide requires the patient possess an intent to die. The theory behind cryonics, on the other hand, involves an ardent desire to live.
Courts have found that patients who voluntarily refuse life sustaining medical treatment are not committing suicide because they have no desire to die; they are merely choosing to 201 
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PATIENT'S RIGHT TO DIE 77 hasten their death in the face of medical futility. 206 This reasoning is equally compelling for patients choosing pre-mortem cryopreservation. In fact, if there is ever a situation when the intent to die is least present, it is during pre-mortem cryopreservation. No one chooses cryopreservation with the intent to die; in fact, cryonicists are often criticized for their overzealous intent to live. 207 The question then arises: if future reanimation is possible, are those cryogenically preserved actually dead, or has their life merely been put on "pause?" Death is defined as the permanent cessation of life. 208 Present science exists whereby cellular activities are preserved during cryopreservation and restored following a thawing process; thus cryopreservation is temporary, not permanent. 209 The state's interest in preserving life and preventing suicide are weakened in cases involving a patient suffering from terminal illness. As the Supreme Court stated in Cruzan, the State's interest in preserving life is "greatest when an affliction was curable, 'as opposed to the State interest where, as here, the issue is not whether, but when, for how long, and at what cost to the individual [a] life may be briefly extended.'" 210 Further, some cryonicists argue that refusing technology available to save one's life is, in effect, a form of suicide.
QUINNIPIAC HEALTH LAW
In the case of the terminally-ill brain cancer patient, not only are the state's interests diluted, the interests of the patient are amplified by his need to begin the cryopreservation process before his brain has become completely consumed by cancer. Given only months to live, and no present medical options to thwart death, the patient's only opportunity to retain some chance at future life is through pre-mortem cryopreservation. Further, where cryopreservation offers the only prospect of life, one could argue that the state's interest in preserving life does not compete with the patient's interest in cryopreservation; in fact, it supports that interest.
Even if it is found that pre-mortem cryopreservation offends the state's interests in preserving life and preventing suicide, the infrequency of use of this procedure to date indicates very little impact on the state's interests, yet presents a substantial deprivation of the interests of the rare individual denied this medical option. In the last decade, fewer than 120 humans have undergone cryogenic preservation upon death. 212 And, although assisted suicide is legal in three states, no pre-mortem cryogenic preservations have been reported. 213 Hence, the right would be asserted only by the exceptional cryonicist with terminal brain cancer or other degenerative brain disease. At some point in the one's life abruptly with a bullet, or permitting oneself to go out through a process of gradual decay? Are not both a kind of self-destruction, the only real consideration being the time element?"); What is Cryonics?, CRYONICS INSTITUTE, http://www.cryonics. org/reprise.html (last visited Nov. 25, 2010) ("To refuse new life extension technologies could be a sin comparable to suicide."). But see GEORGE P. SMITH II, MEDICAL-LEGAL ASPECTS OF CRYONICS: PROSPECTS FOR IMMORTALITY 29 (1983) ("In those cases where, after a determination of death is made, one seeks to have his or her remains cryonically preserved, the law should be less flexible than in the cases where suspension is undertaken before death.") (emphasis in original); ROBERT ETTINGER, THE PROSPECT OF IMMOR-TALITY 11 (1964) ("Hence we need only arrange to have our bodies, after we die, stored in suitable freezers against the time when science may be able to help us.") (emphasis in original); Scientific Justification, supra note 51 ("Pronouncement of legal death is necessary before cryonics procedures can begin because cryonics is not yet a proven, recognized medical procedure."). 213 See Email from Ben Best, President, Cryonics Institute, to author (Nov. 21, 2009, 8:34 AM) (on file with author) ("I don't know of a CI patient that has committed suicide, although it may be hard to tell in some cases. CI strongly discourages suicide, but has no explicit policy against accepting a suicide victim."); Email from Diane Cremeens, Membership Department Coordinator, Alcor, to author (Dec. 2, 2009, 4:48 PM) (on file with author) ("No patients were suicide or assisted suicide."). 79 future, the utilization of pre-mortem preservation may increase commensurate to advancements in technology and biomedicine. As the prospect of successful reanimation increases, so too will the demand for cryonic preservation, including premortem preservation. When this point is reached, however, any offense to the state's interest in preserving life will have been reduced by the increased confidence in the procedure's capability of prolonging life. 214 What is now considered experimental and controversial may become common practice in the future. 215 
Interest in Maintaining Medical Ethical Standards
There is no question that a patient's right to self-determination often conflicts with the ethical duties of physicians. 216 Since Cruzan, however, courts are placing less emphasis on the importance of maintaining this "ethical integrity" in the context of a patient's right to die. Still, most jurisdictions addressing the issue uphold a distinction between the right to refuse medical treatment and a right to assisted suicide. 217 The prevailing argument supporting this distinction is that the former is passive, and the latter is an affirmative act to hasten death. 218 This distinc-
